EXAMINING THE IMPACT OF THE PATIENT PROTECTION AND
AFFORDABLE CARE ACT IN NORTH CAROLINA

CHAPTER 9: FRAUD, ABUSE, AND OVERUTILIZATION

OVERVIEW OF THE PROBLEM

The ACA includes funding to support more aggressive efforts to eliminate fraud and abuse, and
to recover overpayments in Medicare, Medicaid, and North Carolina Health Choice, the state’s
Child Health Insurance Program. These new efforts are expected to yield $6 billion in savings to
the federal government over the next 10 years (and a corresponding reduction in costs to the state
for the Medicaid and CHIP programs). Many of these requirements will require the state to
implement new enforcement procedures.

Unlike many of the other ACA provisions, most of the fraud and abuse provisions went into
effect in 2010 or 2011. The ACA increases funding to the Healthcare Fraud and Abuse Control
Program by $350 million over the next decade. These funds can be used for fraud and abuse
control and for the Medicare Integrity Program.”

The ACA also includes new or enhanced program requirements for Medicare, Medicaid, and
CHIP, including new provider requirements to participate in these programs. States are required
to apply these new rules and requirements to Medicaid and CHIP:

e Provider screening. States must screen all providers and suppliers of services through
Medicaid and CHIP as part of enrollment and re-enrollment in these programs.® A period
of enhanced oversight is also required for newly enrolled providers and suppliers.
Providers and suppliers must disclose any past affiliation with a provider who has had
their Medicare, Medicaid, or CHIP payments suspended or has been excluded from
participation.’

e Terminating or excluding providers who have been terminated from other public
programs. States must terminate providers from participation in Medicaid who have been
terminated from participation in Medicare or CHIP.* Similarly, states must exclude
providers from participating if they are owned by individuals or entities who have not
repaid overpayments, are suspended or excluded from participation in Medicaid, or are
affiliated with an individual or entity that has been suspended, excluded, or terminated
from participation (effective January 2011).>°

e Creation of risk categories. The ACA requires the state Medicaid agency to create
limited, moderate, and high risk categories for provider specialty types, and to impose
different screening and monitoring standards and requirements upon the different
categories. Home health and durable medical equipment providers are identified in the
ACA as high risk. The proposed federal regulations have created corresponding risk
categories for Medicare.
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e Payment suspension. The state Medicaid agency must suspend all Medicaid payments to
a health care professional or entity when there is a pending investigation of a credible
Medicaid fraud allegation.

e Provider registration and identification numbers. Groups submitting claims on behalf of
providers must register with the state and CMS.” Providers and suppliers of services are
also required to include their National Provider Identifier on all enrollment applications
and cI%irJls submissions through Medicare, Medicaid, and CHIP (effective January 1,
2011).>

e Expanded data reporting and matching activities to identify fraud and abuse. States and
Medicaid managed care organizations must submit an expanded set of Medicaid data
elements (effective for data submitted on or after January 1, 2010).'° For example, states
are required to report all final actions including revocation or suspension of licenses,
reprimands, probation, dismissal, loss of license, or the right to apply for or renew a
license, or other negative action. To ensure that these data elements can be shared with
the federal government, state Medicaid information systems must be compatible with the
National Correct Coding Initiative (effective March 2011).* The federal government will
establish a National Health Care Fraud and Abuse Data Collection Program to report all
final actions against health care providers, suppliers, and practitioners (effective one year
after enactment or when regulations are published, whichever is later).*?

e Penalties and federal powers to investigate fraud and abuse are enhanced. Penalties
include those for persons who make false statements when making claims, involuntarily
enroll or transfer enrollees, or do not provide timely access to information for audits,
investigations, evaluations, or other statutory functions.™®

e Overpayments. The state has an expanded period to recover overpayments (effective
March 2010).* Individuals who receive overpayments through Medicare, Medicaid, and
CHIP are required to report and return the overpayment within 60 days.* In addition,
states must establish a Recovery Audit Contractor (RAC) program to identify
underpayments and overpayments and recoup overpayments under Medicaid. The RAC
program is expanded to include Medicare Advantage plans and Medicare Part D
(effective December 31, 2010).0%

e Medicaid payments outside the US. States are prohibited from providing Medicaid
payment for services to entities outside the US (effective January 2011).%

e Home health and suppliers of durable medical equipment (DME). The ACA includes
several new provisions to prevent fraud and abuse in home health and DME. For
example, a face-to-face encounter with the recipient is required before home health
services can be certified or authorized under Medicare and Medicaid and before payment
can be made for DME under Medicare (effective January 1, 2010).*° Providers and
suppliers in Medicare are required to supply documentation about referrals, orders for
DME, and certification for home health services to entities at a high risk for fraud and
abuse (effective for orders, certification, or referrals on or after Jan. 1, 2010).2° The ACA
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also requires the surety bonds for DME and home health agencies be adjusted by billing
volume.? Payments to DME suppliers can be withheld for 90 days if there is a significant
risk for fraud (effective January 2011).% In addition, physicians or eligible professionals
who are not enrolled in Medicare are prohibited from ordering home health services or
DME for Medicare enrollees (effective July 2010).%

e Provider anti-fraud and abuse compliance programs. The ACA mandates that providers
and suppliers establish anti-fraud and abuse compliance programs.?* Core program
elements and the required implementation date are to be determined by the Secretary.

NORTH CAROLINA RESPONSE

Many requirements of the ACA provisions were already being addressed in North Carolina
including implementation of vendor enrollment and oversight software, provision of compliance
programs, provider education, and prepayment review. Specific examples include:

e Provider enrollment and oversight. CSC is the agent contracted by NC-DHHS to perform
Medicaid provider enrollment, verification, and credentialing (EVC) activities as well as
provider file maintenance. HP Enterprise Services is the fiscal agent contracted by DMA
to process claims for Medicaid-enrolled providers.

e Provider education. Information on changes to provider requirements and processes is
provided through the DMA website through Medicaid Bulletins. Topics include
enrollment, audits and post-payment reviews, claim submission, and identification of
fraud. Providers also may sign up for email alerts for information that is not covered by
the Bulletins.

e Pre-payment review. DMA contracts with The Carolinas Center for Medical Excellence
(CCME) for pre-payment review of Medicaid claims. The recent audit by CMS indicates
that North Carolina is in full compliance for its pre-payment review process.

e National Provider Identifier. Providers and suppliers of services in North Carolina are
already required to include their National Provider Identifier on all enrollment
applications and claims submissions for Medicaid and CHIP.

e Performance statistics. The DMA Program Integrity Unit tracks performance statistics on
fraud and abuse investigations.

TAsSK FORCE WORK

The Fraud and Abuse Workgroup conducted a gap analysis, breaking down the requirements of
each provision, identifying ongoing efforts to address these requirements; gaps between what is
currently underway in North Carolina and the new requirements; and required changes and/or
legislation to fully implement the ACA provisions. A copy of the Gap Analysis is available on
the NCIOM website.” The workgroup used the gap analysis to develop a 19-item legislation
concept list representing the guiding principles for legislation. The workgroup also helped draft
proposed legislation to address ACA implementation requirements. DMA used this proposed
legislation, along with the concept list, to draft its recommended fraud and abuse legislation.
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DMA'’s proposals were introduced into the 2011 Session (Senate Bill 496), and were ultimately
enacted as Session Law 2011-399. The legislation included provisions addressing the following
topics:

Medicaid and Health Choice provider screening
Criminal history record checks for certain providers
Payment suspension and audits utilizing extrapolation
Registration of agents, clearinghouses, and alternative payees
Prepayment claims review

Threshold recovery amount

Provider enrollment criteria

Change of ownership and successor liability
Cooperation with investigations and audits

Appeals by Medicaid providers and applicants
Procedures for changing medical policy

Although this legislation covers the requirements of most of the ACA Fraud and Abuse
provisions, DMA continues to work on rules to address some of the remaining requirements,
such as provider compliance programs, fingerprinting as part of provider screening, registration
of groups submitting claims on behalf of providers, a face-to-face requirement for certification
for home health services, surety bond size adjustment for DME and home health agencies, and
withholding of payment for DME suppliers with significant fraud risk. In addition, final federal
rules for the RAC program were released in September 2011, so the state will issue a request-
for-proposal (RFP) for a RAC contractor. The state plan amendment has been approved, and an
interim contractor is in place, which puts the state in compliance with the RAC program
requirement. Two additional provisions regarding submission of Medicaid encounter data
require further information from the Federal government before the State can respond.?®
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